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ould Reser ees EFFECTIVE DATE OF POLICY—PAYMENT OF 
mx. ; oa SEMI-ANNUAL PREMIUM 

the A policy of life insurance, dated October 2, 1939, was issued 
t 6f to the insured, who made application for the same for the pur- 
am pose of securing a loan. The loan was not completed until October 
al 25, 1939, on which date the insurer cashed a check covering the 
ant semi-annual premium and delivered the policy to the insured. The 
wer policy provided that the insurance was granted in consideration 
neil of the premium paid, and of the payment of a like sum on each anni- 
1 by versary date of the policy. In lieu of the annual premium, the con- 

y tract authorized the payment of a semi-annual or quarterly premium 
y— at the option of the insured. Prior to April 2, 1940, the insured was 
feny notified that the semi-annual premium would become due on that 
pre- date, but no premium was paid and no tender was made until May 15, 
was ss 1940. The insurer declined the tender and on June 4, 1940, the insured 
y of Please Route to: died. 
1ony Beneficiary’s Contentions 
#.U. 
r of Rae Ss It was the beneficiary’s contention, in a suit to recover the full 
e to Se value of the insurance, that the true effective date of the policy was 
Imit cae October 25, 1939, rather than October 2, 1939, since the parties did 
5 on : not intend to enter into the contract of insurance unless the loan was 
ow 3 completed, and since the check for the premium was not cashed and 


the policy was not delivered until that date. He further contended 
that the contract should be reformed so as to fix April 25, 1940 as 
the due date of the second semi-annual premium and that the tender 
of the premium on May 15, 1940, being within the thirty-day grace 
period, was effective to continue the policy in force until the death 
of the insured. The lower court dismissed the action on the ground 
that the policy had lapsed for nonpayment of premium. 


Insurer Not Liable 


The United States Circuit Court of Appeals for the Fifth Cir- 
cuit, in Henning v. Jefferson Standard Life Ins. Co., reported at 
| 502,826, overruled the beneficiary’s contentions and fixed October 2, 
1939, as the effective date of the policy. The court stated that when 
a policy expressly specifies the date from which the premium period 
is to be computed, and fixes the date for the payment of recurring 
premiums, such date is controlling as to premium payments irrespec- 
tive of the date on which the policy is delivered. The question whether 
the beneficiary was entitled to a reformation of the contract was also 
decided against him. Although the record disclosed that the parties 
intended to enter into a valid and binding contract of insurance 
only because the loan was to be made, there was no evidence directly 
or impliedly indicating the existence of any mutual agreement that 
the policy date should coincide with the date the loan was made. 
Judgment in favor of the insurer was affirmed. 
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% FIRE AND CASUALTY % 


Inter-Insurance—Doing Business.—Groups of companies oper- 
ating through an attorney in fact in Chicago, Illinois, and 
insuring themselves against loss from fire and similar haz- 
ards were found to be doing business in the state of New 
York and obligated to conform with its statutes (Hoopeston 
Canning Co., Inc., et al. v. Pink et al., N. Y. Ct. of App., 
{ 300,772). 


Waiver of Sole and Unconditional Ownership.—Upon petition 
to rehear, the court abided by its original decision that the 
insurance agent’s knowledge that the title to the premises 
insured was uncertain estopped the insurer from relying on 
the unconditional ownership provisions of its policy (Baird, 
Exr. v. Fidelity-Phenix Fire Ins. Co. et al., Tenn. Supreme Ct., 
{ 300,773). 


Hospital’s Liability—A hospital was not held answerable for 
the negligence of its nurses while acting under the control 
and direction of a patient’s own doctor (Saint Paul-Mercury 
Indemnity Co. v. St. Joseph’s Hospital, Minn. Supreme Ct., 
1 300,774). 


Release of Claim.—Plaintiff, in accepting a new coat from a 
bailee and expressing herself completely satisfied with it, 
automatically released her claim against the bailee for the 
loss of her old coat and thereby released any claim her 
insurer had against the bailee (Seeder v. Zoros, Ill. App. Ct., 


{| 300,775). 


“Sprinkler Leakage” Policy—Damage caused by breakage of 
the feed pipe to plaintiff’s sprinkling system when the roof 
to which it was attached was blown off by tornado was 
not covered by the “sprinkler leakage” policy which ex- 
cluded liability for damage caused directly or indirectly 
by tornado (American Manufacturing Corp., Inc. v. Natl. 
Union Fire Ins. Co., of Pittsburgh, Pa, La. Supreme Ct., 
{ 300,776). 


Fire in Apartment Building.—The owner and operator of an 
apartment building was not held answerable for the death 
of one tenant and injuries sustained by another tenant during 
a fire which was started by a third party (National Builders 
Bank of Chicago, Admr., et al. v. Kaspar American State Bank, 
Ill. App. Ct., 300,777). 


“Furriers’ Customer’s Policy.”—If an insurance agent misled 
the assured into believing that the insurer had agreed to a 
change in the standard “furriers’ customer’s policy” deliv- 
ered to him, the assured made the agent’s fraud possible 
by failing to examine the policy and the court refused to 
reform the policy (Holstein, Inc. v. Millers Natl. Ins. Co. of 
Chicago, Iil., N. J. Chancery Ct., J 300,778). 


Election to Repair or Pay Damages.—Had plaintiff read the 
draft she endorsed, it would have been apparent to her 
that her insurer was electing to pay damages rather than 
to repair the premises damaged by fire, and plaintiff could 
not recover for the negligent repairing which the insurance 
agent, without authority, had agreed to supervise (Blalock 
v. Millers Natl. Ins. Co. et al., Ga. Ct. of App., J 300,766). 


% NEGLIGENCE »% 
(Other than Automobile) 


Railroad’s Liability—Child Killed by Falling Door.—Judgment 
in favor of plaintiff for death of minor son, who was killed by 
the falling of a heavy door while he was playing in an empty 
freight car standing on defendant’s switch track, was re- 
versed, there being no evidence to show that defendant was 
responsible for the unlocked door on the freight car (The 
Indiana Harbor Belt R. R. Co. v. Jones, etc., Ind. Supreme Ct., 
§ 403,352). Passenger Injured—In an action to recover 
damages for injuries received by plaintiff in alighting from 
a moving train, recovery was denied because plaintiff was 
guilty of contributory negligence (Chesapeake and Ohio Rail- 
way Co. v. Butler, Va. Supreme Ct. of App., { 403,361). 
Police Officer Struck by Train.—In an action for the wrong- 
ful death of a police officer, who died from injuries received 
when he was struck by a train while apprehending a criminal 


on the right of way, the evidence presented a question of 
fact for the jury as to the negligence of defendant (Ryan 
Admr. v. Chicago and Northwestern Railway Company, TI), 
App. Ct., 403,357). Use of Path on Right-of-Way.—The 
court, holding that plaintiff was a bare licensee at the time 
in question, denied a recovery for injuries sustained when 
plaintiff fell while walking along a footpath on defendants’ 
right-of-way (Chicago, Rock Island & Pacific Ry. Co. v 
Harrison, Ark. Supreme Ct., ¥ 403,351). 


Stores and Shops.—Judgment for the plaintiff in an action to re- 


cover for injuries sustained as a result of a fall on the steps 
in defendant’s store was proper where the evidence showed 
that the steps were maintained in a smooth, slick condition 
(McCrory’s Stores Corp. v. Murphy, Tex. Ct. of Civ. App, 
1 403,368). Customer Bitten by Cat.—Plaintiff, while a cus- 
tomer in defendant’s store, stepped on a cat and was bitten. 
Recovery was denied for the resulting injuries, as it is not 
negligence for an ordinary grocery store to keep a friendly 
cat on the premises (Adams v. American Stores Co., Balti- 
more City Superior Ct., Md., J 403,369). 


Municipality’s Liability—Attractive Nuisance.—In an action to 


recover damages because of an attractive nuisance, the trial 
court properly dismissed the action as to defendant town- 
ship, since a township is not liable in a civil action in the 
absence of a statute giving such right of action (McEathron 
v. Township of Worth et al., Ill. App. Ct., § 403,356). Icy 
Sidewalk.—In an action to recover for injuries sustained as 
the result of a fall on an icy sidewalk, although plaintiff 
had previously used the walk with safety and knew that it 
was somewhat slippery, she was not guilty of contributory 
negligence as a matter of law (Tillotson v. City of Davenport, 
Iowa Supreme Ct., 403,363). Notice of Defect.—In an 
action to recover for injuries sustained as the result of a defec- 
tive coal hole, evidence that the condition of the hole was re- 
ported to police officers before the accident showed both 
constructive and actual notice to the city (Randolph v. City 
of Chicago, Ill. App. Ct., f 403,359). 


Dancer Injured.—Verdicts in favor of plaintiffs, father and 


daughter, for damages arising out of an accident which 
occurred when the daughter, a dancer, struck her back on 
a raised steel plate while performing an acrobatic act on 
the stage of defendant’s theatre, were upheld (Margaret 
Wood wv. National Theatre Co., Albert E. Wood v. Same, Mass. 
Supreme Jud. Ct., 403,354). 


Owner’s Liability—Unguarded Basement Stairwell.—A munici- 


pal ordinance requiring openings in or adjoining any street, 
sidewalk, alley or other public ground to be covered or 
fenced was held to be inapplicable where plaintiff sustained 
injuries as the result of a fall into an unguarded basement 
stairwell while using a passageway at the rear of defendant's 
building (Meadors v. Huffman, Okla. Supreme Ct., {[ 403,353). 


Telephone Lineman Electrocuted.—It was error to dismiss 


complaint against defendant power company seeking to re- 
cover damages, in Florida, for the wrongful death of plain- 
tiff’s husband, a lineman employed by a telephone company, 
the complaint disclosing that defendant was concurrently 
negligent with deceased’s fellow employees and that such 
concurrent negligence was a proximate, contributing cause 
of death (Hannah v. Gulf Power Co., U. S. C. C. A., 5th C, 
7 403,355). 


Farmer Injured by Grain Combine.—In an action to recover 


damages for injuries sustained when plaintiff's clothes were 
caught by the power shaft of a grain combine, recovery was 
denied since plaintiff failed to prove his freedom from con- 
tributory negligence (Lewis v. Cratty et al., lowa Supreme 


Ct., $ 403,358). 


Hotel Guest Injured.—Plaintiff, a guest in defendant’s hotel, 


recovered a judgment for injuries sustained as the result 
of a fall on steps leading from a hall into a banquet room 
in the hotel, defendant’s negligence consisting of insufficient 
lighting and improper construction and maintenance of the 
steps with no platform at the top and with the steps the same 
color as the floor (Hall v. Bakersfield Community Hotel Corp., 
Calif. Dist. Ct. of App., J 403,350). 


Res Ipsa Loquitur.—Where claimant was injured when = 
was struck in the back, neck and shoulders by the meta 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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parts of an awning which had broken down, recovery was 
ranted under the doctrine of res ipsa loquitur (Schnur v. 
Sate of New York, N. Y. Ct. of Claims, {] 403,360). 

Product Liability —In an action to recover for wrongful death 
resulting from use of carbon tetrachloride, recovery was 
denied, since the evidence showed that defendant manufac- 
turer had labelled the carbon tetrachloride in a way similar 
to that used by other manufacturers (McClaren, Admx. v. 
G. S. Robins & Co., Mo. Supreme Ct., J 403,362). 


Kick by Horse.—Plaintiff was denied recovery for injuries sus- 
tained from a kick by a horse while standing in the sales 
ring of defendant’s pavilion, plaintiff having assumed the 
risk of such injury as might befall in his position in the 
ring (Sawyer v. Lund, d.b.a. E. A. Lund Sales Stables, lowa 
Supreme Ct., J 403,364). 

Fall on Stairs—Where there was no evidence that plaintiff 
slipped upon any of the litter that was claimed to have been 
upon the stairs of the grandstand where he fell, there was 
no reason to assume that plaintiff’s fall was caused by any 
negligence of defendant (Puccio v. Metropolitan Jockey Club, 
N. Y. Supreme Ct., App. Div., | 403,365). 


Contractor’s Liability—A contractor was not liable for injuries 
sustained when plaintiff’s foot caught in a space between 
two timbers of a temporary street erected over a railroad, 
because the evidence was insufficient to show any faulty 
construction (Russo v. Thomas Crimmins Contracting Co., 
N. Y. Supreme Ct., App. Div., {| 403,366). 

Fall of Wall Radiator.—Recovery was denied a master plumber 
for injuries sustained when a wall radiator which he was re- 
pairing fell on his arm, since the injury sustained arose out 
of the work he agreed to perform, and was one of the ordi- 
nary risks of his employment (Campbell v. Rockland Trust 
Co. et al., Mass. Supreme Jud. Ct., J 403,367). 


Cemetery Owner’s Liability—A cemetery owner was not liable 
for damage to an entrance structure on plaintiff's cemetery 
plot as a result of being hit by a horse and wagon, where the 
driver was not an employee of the cemetery owner nor under 
its direction or control (Independent Potok Zloty Sisters and 
Brothers Benevolent Society v. Highland View Cemetery Corp., 
N. Y. Supreme Ct., App. Div., 403,370). 


* LIFE x 


Total and Permanent Disability—Although evidence as to 
whether the insured had ceased performing, in a substan- 
tial manner, the material duties of his employment as mine 
superintendent was conflicting, there was no evidence which 
conflicted with physicians’ testimony that he was afflicted 
with a serious heart ailment, Bright’s disease, high blood 
pressure and incurable arthritis, and, therefore, court upheld 
a finding that the insured was permanently and totally disabled 
(The Prudential Ins. Co. of America v. Asbury, Ky. Ct. of 
App., 502,822). Kept on Payroll.—Provisions of policy 
relating to payment of disability benefits are on proper 
construction to be treated as insurance against loss of earn- 
ing capacity and not as a contract of indemnity against loss 
of income, and continuing insured on employer’s payroll after 
claimed disability occurred does not prevent recovery for 
benefits if he is otherwise entitled thereto (John Hancock 
Mutual Life Ins. Co. v. Frazer, Ga. Supreme Ct., J 502,820). 


Interest—Forfeiture of Policy —In determining when outstand- 
ing indebtedness on policy equalled cash value and caused 
same to become void, the insurer was entitled to include 
interest which had accrued although not yet payable (Phoe- 
me Mutual Life Ins. Co. v. Feeney, Ga. Ct. of App., J 502,821). 


Assignment of Policy.—Where plaintiff sued to recover upon 
a policy assigned to it, and defendant denied that the policy 
was ever issued and also contended that there was no evi- 
dence to show that the premiums were paid up to the time 
of the insured’s death, the court concluded that defendant 
offered no material defense to the suit and affirmed the 
judgment in plaintiff's favor (Morticians’ Acceptance Co., 
Ine. v. Interment Ins, Assn., Ill. App. Ct., J 502,823). 

Suicide of Insured.— Where policy contained a double indemnity 
Provision in case of death resulting from bodily injury 
effected by external, violent and accidental means but ex- 
pressly excluded therefrom liability for death by self- 
destruction, statute in force in Utah at time policy was 


issued had effect of nullifying and expunging from policy 
provision relating to non-liability for death resulting from 
self-destruction (Kansas City Life Ins. Co. v. Bowns, U. S. 
C. C. A., 10th C., J 502,825). 


Reinstatement of Policy.—Plaintiff was entitled to recover 


hospital and surgical expenses on a policy issued by de- 
fendant, there being evidence from which it could properly 
he concluded that her illness began on a date which was more 
than ten days after the policy had been reinstated (Baron v. 
Prudence Life Ins. Co., Ill. App. Ct., J 502,824). 


Misstatement of Insured’s Age.—Contract between plaintiff in- 


surer and defendant beneficiary relating to payments to be 
made under life policy was held to be voidable because of 
misrepresentations as to the insured’s age made by the in- 
sured in his application and defendant in her proof of claim 
(Metropolitan Life Ins. Co. v. Brown, U. S. Dist. Ct., Dist. of 
Mass., ¥ 502,827). 


Garnishment Proceedings—Res Judicata.——Where plaintiff, in 


suit on promissory notes, by garnishment proceedings at- 
tempted to reach funds in hands of insurance companies and 
defendant’s motion to quash garnishment summons was 
sustained on ground that such funds were exempt, and 
plaintiff did not file appeal within the required time, the 
order and judgment were res judicata as against garnishment 
of same fund issued in aid of execution after final judgment 
was obtained on the notes (First Nat. Bank of Duncan, 
Duncan, Okla. v. Wallace, Okla. Supreme Ct., J 502,828). 


Furnishing of Due Proof.—Plaintiff, who sued to recover on 


policy of insurance issued upon the life of his deceased wife, 
failed to furnish due proofs and, therefore, was not entitled 
to rely upon statute providing that, upon failure to notify 
the claimant within sixty days after due proofs were re- 
ceived that the claim would not be paid, it would be pre- 
sumed as a matter of law that the insurer accepted liability 
(Pickens v. Texas Independence Life Ins. Co. et al., Tex. 
Supreme Ct., J 502,829). 


*% AUTOMOBILE * 


Insurer’s Liability—A policy insuring anyone using the car 


with the named insured’s permission covered the liability 
of the named insured’s granddaughter who had been given 
permission to use the car and was riding in it while a com- 
panion was driving (Hardware Mutual Casualty Co. v. Mit- 
nick, t. a. Associated Amusement Co., Md. Ct. of App., 
{ 706,231). 


Carrier’s Liability—Reference to unpleaded injuries to a bus 


passenger’s elbows was orally excluded from the jurors’ 
consideration and the court did not err in refusing to give 
a written instruction to the same effect (Dallas Ry. & Ter- 
minal Co. v. Whitcomb, Tex. Supreme Ct., J 706,237). 


Governmental Liability—Filing of Claim.—The California Po- 


litical Code, requiring filing of notice of claim against a 
county before suit, is inapplicable to infants mentally and 
physically unable to comprehend or comply with its terms 
and whether a particular infant plaintiff has reached the age 
of understanding to comply with the statute is a question of 
fact for the jury (Artukovitch, Jr. v. Astendorf et al., Calif. 
Supreme Ct., J 706,236). Defective Streets—A municipality 
was held liable for injuries suffered by the driver of an 
automobile whose vehicle dropped into a hole in one of the 
city’s streets (Town of Remington, Indiana v. Hesler, Ind. 
App. Ct., | 706,240). 


Garageman’s Liability for Conversion—A garageman was 


liable for the conversion of the plaintiff’s automobile where 
the evidence showed that the vehicle had been driven sixty 
miles by an employee of the defendant after it had been 
turned over to him in order to make repairs to a tire 
(Powell v. A. K. Brown Motor Co., S. C. Supreme Ct., 
{ 706,242). 


Course of Employment.—The court ruled that the employee 


who was sent on a mission for his employer and given per- 
mission to pick up his car from a garage on the way back 
was acting within the course of his employment on the 
return trip when he struck a pedestrian (J. C. Penney Co., 
Inc. v. Oberpriller, Tex. Ct. of Civ. App., 706,234). 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Validity of Release.—The verdict awarding plaintiff recovery 
for injuries sustained in an automobile collision despite the 
release executed in favor of defendant should not have been 
disturbed because there was substantial evidence from 
which the jury might have found that plaintiff relied on the 
insurance adjuster’s misrepresentations that defendant was 
not responsible for the accident (Allister v. Knaupp, Ore. 


Supreme Ct., § 706,228). 


Guests or Occupants.—Individuals, sharing the expenses of a 
trip to a football game, were not guests of the driver of the 
automobile in which they traveled but, rather, were joint 
adventurers and the driver was held answerable for injuries 
sustained when the car skidded and overturned as he sud- 
denly applied his brakes (Pence et al. v. Berry, Wash. Su- 
preme Ct., J 706,233). 

Pedestrians Injured.—Where a pedestrian was struck by a city 
vehicle while crossing a highway intersection, he was en- 
titled to an examination of the driver of the automobile 
before the trial (Diamond v. The City of New York et al., N. Y. 
Supreme Ct., App. Div., 706,244). Crossing Intersection.— 
It was error to strike the evidence of plaintiff, who, while 
stopped in the middle of the street at an intersection to 
permit two cars to pass, became frightened and jumped into 
the path of the second car which pulled to the left and came 
abreast of the lead car (Holland v. Edelblute, Va. Supreme 
Ct. of App., 706,239). Child Crossing Street—A child 
recovered from an automobile driver for injuries sustained 
when he was struck while crossing the street, but no re- 
covery was permitted from the driver’s employer who 
exercised no control over his means of transportation 
(Henkelmann v. The Metropolitan Life Ins. Co., Md. Ct. of 
App., 7 706,229). 

Towing of Vehicle.—The driver of the vehicle towing. another 
vehicle and the individual steering the towed vehicle were 
held responsible for injuries sustained by plaintiff who was 
riding in the towed vehicle and fell into the gear shift and 
steering mechanism when the tow rope broke and the towed 
vehicle struck a tree (Weddle v. Loges et al., Calif. Dist. Ct. 
of App., § 706,227). 

Intersection Collisions—Taxicab Passenger Injured.—A _ truck 
driver’s employer was held answerable for the injuries in- 
flicted upon plaintiff when the truck was driven around a 
vehicle, stopped at an intersection, and struck the taxicab 


in which plaintiff was a passenger as it approached with 
the right of way on the intersecting street (Clautice et al. y. 
Murphy, Md. Ct. of App., 706,230). Motorcyclist Injured, 
—A judgment in favor of a motorcyclist, injured in an 
intersection collision, could not be upheld because the court, 
in instructing the jury on contributory negligence, erro- 
neously assumed that defendant was guilty of negligence 
(Wheeler v. Nickels, Ore. Supreme Ct., 706,232). Passing 
on Right.—Plaintiff did not recover for injuries sustained 
when, nearing an intersection, she signalled her intent to 
turn right and was proceeding on a “slant”, when the auto- 
mobile operated by defendant, which had been following 
her, collided with the right side of her automobile and passed 
it (Mansell v. Larsen, Mass. Supreme Jud. Ct., 706,235). 
Right of Way.—An instruction with regard to “right of 
way’, given in an intersection collision case, was erroneous 
in omitting the fact that “right of way” means the right to 
proceed “in a lawful manner”, but the error committed was 
not prejudicial (Deliman, Gdn., v. Schroeder, Ohio Ct. of App., 
{| 706,241). 

Street Car Running into Automobile.—An instruction based 
upon an entire case involving a collision between a street 
car and an approaching automobile was proper where it 
did not omit any disputed facts necessary or prerequisite 
to the plaintiff's right to recover (Lanio v. anes City 
Public Service Co., Mo. Supreme Ct., J 706,246). 


Rear-End Collision—An instruction to a jury in a rear-end 
collision case was erroneous where it predicated recovery 
on the absence of contributory negligence without requiring 
a finding of primary negligence on the part of the defendant 
(Atlantic Co. et al. v. Roberts, Va. Supreme Ct. of App. 
{ 706,243). 


Railway Crossing Accident.—The appeal court refused to rule 
that testimony, denied admission in the trial court to impeach 
the testimony of the defendant railway’s engineer, should 
have been admitted for its probative value (Jackson v. The 

c. Va. Supreme Ct. of App. 


Chesapeake & Ohio Ry. 
1 706,245). 


Practice and Procedure—Misconduct of Jury.—The trial court, 
in considering a motion for new trial unsupported by aff- 
davits, abused its discretion in refusing to hear the testimony 
of two jurors concerning misconduct of the jury during 
deliberations (Roy Jones Lumber Co. et al. v. Murphy, Tex 
Supreme Ct., § 706,238). 


Paragraph (¥) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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